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312 MICHIGAN LAW REVIEW 

Insurance — Fire — Stipulations in Policies Against Incumbrances. — 
Plaintiff applied orally to defendant's agent for $1,600 insurance on personal 
property, but did not state, no inquiry having been made, that there were 
two chattel mortgages, aggregating $1,600, on the property. Plaintiff paid 
the premium demanded, afterwards received a policy from defendant's home 
office, and two weeks later the insured property was destroyed by fire. De- 
fendant, learning of the mortgages, refused to pay the loss on the ground 
that the policy stipulated it should be void if the insured property was per- 
sonal and was or became incumbered by chattel mortgage. Held, that this 
stipulation did not avoid the policy under the circumstances, (Justices Root 
and Crow dissenting). Neher v. Western Assur. Co. (1905), — Wash. — , 
82 Pac. Rep. 166. 

The majority opinion relied particularly on Dooley v. Hanover Fire Ins. 
Co. (1896), 16 Wash. 155, 47 Pac. Rep. 507, which held that stipulations, to 
the effect that the policy should be void if the title of the insured was other 
than unconditional or sole ownership, were not binding where the application 
was oral and no inquiries as to title were made. See also Quarrier v. Pea- 
body Ins. Co. (1877), 10 W. Va. 507. Chattel mortgages, {American Artistic 
Gold Stamping Co. v. Glens Falls Ins. Co. (1892), 20 N. Y. S. 646; Omaha 
Fire Ins. Co. v. Thompson (1897), 50 Neb. 580, 70 N. W. Rep. 30), and deeds 
of trust, {Quarrier v. Peabody Ins Co. (1887), 10 W. Va. 507), do not 
affect "unconditional and sole ownership" ; but a mechanic's lien is an incum- 
brance within a stipulation forbidding incumbrances, Smith v. St. Paul Ins. 
Co. (1898), 106 la. 225, 76 N. W. Rep. 676. Failure to disclose an incum- 
brance is not a circumstance material to the risk and will not, on - that 
account, avoid the policy; Delahay v. Memphis Ins. Co. (1848), 27 T.enn. 684. 
The following cases hold that where the assured was not questioned as to 
incumbrances, and did not intentionally conceal the facts, the existence of a 
mortgage on the insured property does not invalidate the policy, though 
contrary to an express stipulation therein: O'Brien v. Ohio Ins. Co. (1883), 
52 Mich. 131, 17 N. W. Rep. 726; Guest v. N. H. Fire Ins. Co. (1887), 66 
Mich. 98, 33 N. W. Rep. 31 ; Dwelling House Ins. Co. v. Hoffman (1889), 125 
Pa. St. 626, 18 Atl. Rep. 397; Van Kirk v. Citizens' Ins. Co. (1891), 79 Wis. 
627, 48 N. W. Rep. 798; and Ins. Co. of North America v. Bachler (1895), 44 
Neb. 549, 559, 62 N. W. Rep. 911. Justice Root dissented from the majority 
(three) opinion, holding that the plaintiff was bound by the stipulation in 
question, by receiving and accepting the policy, which thereby became the 
contract of insurance; and that two weeks, no fraud or mistake having been 
shown, was ample time in which for him to object to the stipulation. In a 
Texas case, Guinn v. Phoenix Ins. Co. (1893), 31 S. W. Rep. 566, and a Wis- 
consin case, Wilcox v. Continental'Ins. Co. (1893), 85 Wis. 193, 55 N. W. Rep. 
188, the facts are almost identical with those of the principal case, and the two 
courts arrive at conclusions similar to those reached by Justice Root. See 
also Morrison v. Ins. Co. (1888), 69 Tex. 353, 6 S. W. (Tex.) 605, and Dwell- 
ing House Ins. Co. v. Shaner (1903), 52 111. App. 326, the latter court sus- 
taining the stipulation even though the insured had stated to the insurance 
agent that there was an incumbrance and the agent had said that this would 
make no difference, the judge intimating, however, that the policy could 
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have been reformed by a bill in equity. The Wisconsin case just cited, 
Wilcox v. Continental Ins. Co. (1893), 85 Wis. 193, 55 N. W. 188, is apparently 
in conflict with Van Kirk v. Citizens' Ins. Co. (1891), 79 Wis. 627, 48 N. W. 
Rep. 798 (supra), but the court claims that there is a distinction. The mere 
fact that a mortgage 1 is recorded is not sufficient notice to the insurer of an 
incumbrance, Shaffer v. Milwaukee Mechanics' Ins. Co. (1897), 17 Ind. App. 
204, 46 N. E. Rep. 557. Justice Crow concurred in the dissenting opinion of 
Justice Root. 

Malicious Prosecution — What Termination of a Criminal Prosecu- 
tion is Necessary to Support an Action. — Defendant instituted a criminal 
prosecution against the plaintiff but, at the time set for trial, refused to be 
sworn or to produce evidence in support of his charge. The prosecution was 
thereupon dismissed with costs against the prosecutor. Held, that this was 
such a termination of the criminal prosecutioij as would enable the accused to 
sue for malicious prosecution. Graves v. Scott et al. (1905), — Va. — , 51 S. 
E. Rep. 821. 

This case overrules the case of Ward v. Reasor, 98 Va. 399, 36 S. E. 470. 
There is much confusion in the books as to what constitutes such a final ter- 
mination of a criminal proceeding as will support an action for malicious 
prosecution. In 2 Greenleaf on Ev. §452, it is said that "it must appear 
that the plaintiff was acquitted of the charge." This is a, common mode 
of expressing the rule. It is in the interpretation of the word "acquittal" 
that a conflict arises, some courts holding that this is a word of techni- 
cal import signifying a discharge after a jury trial. Thomas v. De 
Graff enreid (S. C), 2 Nott. & McC. 143. Many courts give the word a 
broader meaning. City, etc. v. Keeffe, 40 Kan. 275, 19 Pac. 735. The court, 
in the principal case, cites Bacon v. Towne, 4 Cush. 217, as being opposed to 
its holding. In the last named case, the court by Shaw, C. J., (although 
unnecessary to the decision in the case), says that a nolle prosequi is not 
such a termination of a criminal suit as will support an action for malicious 
prosecution. In the case of Parker v. Farley, 10 Cush. 279, this dictum is 
followed. However, in Cardival v. Smith, 109 Mass. 158, the court held that 
the failure of defendant to appear, or to return the writ on which plaintiff 
was arrested was such a final termination as would sustain plaintiff's action. 
It is believed there is nothing in the present attitude of the Massachusetts 
courts at variance with the principal case. The true rule seems to be that 
it is sufficient if the criminal prosecution is so far at an end, that the prosecu- 
tor cannot proceed further without instituting proceedings de novo. To 
require an acquittal, in the technical sense, would enable a person to mal- 
iciously injure another by having him arrested on a criminal charge, and 
then by refusing to proceed, escape all punishment. Not only is the principal 
case essentially just and reasonable but we believe it is in accord with the 
weight of authority. The question is discussed at considerable length in 26 
Am. St. Rep. 127, Note. 

Marriage — Regulation — Statutes — Common-Law Marriage — Estop- 
pel. — Plaintiff and deceased had lived together and recognized each other as 
husband and wife for twenty-five years, but there had been no marriage 



